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1. Background

Following the letter of protest submitted by Singapore Cricket Association (SCA) to
Tournament Director Andrew Faichney on 26 February 2010 (Protest Letter), email
correspondence from SCA Chairman Imran Khwaja to ICC Chief Executive Haroon
Lorgat on 1 March 2010 and a telephone call between Mr Khwaja, Mr Lorgat and ICC
Head of Legal David Becker on 1 March 2010, ICC convened an internal investigation
into the incidents taking place during the Nepal v USA match in Kathmandu on 26
February 2010.

The investigation has been conducted by the ICC Head of Legal (David Becker), General
Manager — Cricket (David Richardson) and General Manager — ACSU (Ravi Sawani).

2. Scope of the investigation

Based on the complaints and concerns raised initially by SCA, the scope of the
investigation included the following:

(a) Conduct of the Playing Control Team (match officials) during the match;

(b) Conduct of the Event Technical Committee (ETC);

(c) Computation of the Net Run Rate (NRR) and the argument of ‘unfair
advantage’ lodged by SCA;

(d) Alleged breaches of security policy on the part of Cricket Association of Nepal
(CAN); and

(e) Allegations of possible corruption in the match.
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On 4 March 2010 David Becker wrote to SCA requesting that SCA provide any relevant
evidence or submissions in support of the complaints. On 9 April 2010 SCA provided
additional submissions in support of their complaints (the Additional Submissions)
and these have also been considered by us. The Protest Letter, response from the ETC
and the Additional Submissions are attached to this report for ease of reference as
Annexures A, B and C respectively.

We also received and reviewed a report from CAN on the incident in question.

Finally, we conducted interviews with a number of people, including ICC event staff,
Tournament Director Andrew Faichney, Development Manager Matthew Kennedy, the
on-field umpires, the Tournament Referee David Jukes and several spectators at the
ground during the match in question.

Following the above process, we have set out our conclusions under the appropriate
headings below.

3. Findings
3.1 Facts

As far as we have been able to ascertain, the background facts are as set out below.

On 26 February 2010 Nepal played USA in a 50-over game at Tribhuvan University
ground in Kathmandu, Nepal. Reports indicate that there were approximately 10,000
spectators at the ground (perhaps more). Nepal batted first and scored 162 runs for 9
wickets during their 50 overs.

At 15h32, with USA 150/5 off 32 overs and requiring 13 runs for victory in 18 overs
remaining, and after USA batsman Sushil Nadkarni had hit three sixes in one over, the
crowd started throwing empty plastic bottles, stones and brick parts onto the field and
against the sightscreen.

We have seen video footage of the incident. It appears that, initially, the crowd began
to throw plastic bottles in the air and onto the field out of frustration and
disappointment at the poor performance of their team. Once the security police
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moved in, the incident escalated and stones and brick pieces were thrown, possibly at
the police themselves.

The Tournament Referee David Jukes states in his report that ‘...a large proportion of
the outfield had become strewn with bricks and stones.” The video footage of the field
after the incident certainly appears to indicate that. There is no doubt that the number
of items being thrown were not insignificant and presented a risk to players, officials,
event staff and spectators alike.

According to Mr Jukes, he perceived that the players and umpires were ‘clearly in
danger’ and as a result he instructed them to leave the field. According to the two
umpires, Mr Wijewardene and Mr Prasad, they had already simultaneously and
independently decided that it was too dangerous to remain on the field and were
happy to accept Mr Jukes’ advice, since they were in agreement with it. Mr
Wijewardene and Mr Prasad were both of the view that, had any player or official
been hit with a stone or brick, there would have been a serious injury (the former
went as far as to say that, due to the size of some of the brick pieces, it was entirely
possible that someone could have died if he had been hit).

According to Mr Jukes, he immediately contacted Tournament Director Andrew
Faichney and Tournament Organiser Pawan Kumar Agrawai, whom he met in front of
the pavilion. He spent the next 14 minutes attempting to contact the police officer in
charge of the venue, Inspector Bimod Kharel. Mr Kharel was apparently deploying his
police officers to secure the venue, such that the meeting between he and Mr Jukes
did not take place until 15h50.

At that meeting, Inspector Kharel advised that he could remove those causing the
disruption and secure the ground within a few minutes. Mr Jukes also contacted the
ground staff to discuss clearing the ground of debris after the venue was secure. The
groundsman suggested to him that he would be able to clear the remaining debris very
quickly so that the game could restart.

At 15h55, Mr Jukes informed the umpires (who in turn informed the team captains)
that play would resume at 16h20, which would provide enough time to ensure that the
venue was secure and clear of the relevant debris. The umpires also informed the
team captains that, according to the Playing Conditions, and as a consequence of the
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time lost due to suspension of play, the USA innings had been reduced to 46 overs and
the score required by USA to win the match had been adjusted to 157 under the
Duckworth-Lewis formula. Mr Jukes reports that ‘with all obvious (immediate) signs of
danger being removed, the game re-started at 16h20 and concluded at 16h40’, with
USA scoring the required runs.

The result of the match in question determined the standings on an ICC Pepsi World
Cricket League Division 5 table which had some significance, in that only the top two
teams on that table would progress to Division 4.

The result of the match, namely victory for the USA, meant that USA, Nepal and
Singapore all finished with eight points on the table. Final order was therefore
determined by NRR. Based on NRR, USA finished top of the table and Nepal second,
only 0.004 points above Singapore.

The above account is, unless otherwise indicated, the version of events as put forward
by the Tournament Referee Mr Jukes (who just happened to be at the ground at the
time). Mr Jukes took notes during the disturbance. He accepts that he did not
synchronise his watch with that of the umpires (nor was there a pavilion clock), nor
have his timings being checked against ‘real time’ TV footage. His version of events
formed part of a security report that he compiled on the night of the incident in
guestion. The umpires’ respective versions support that of Mr Jukes. Mr Faichney’s
version of the above also corroborates Mr Jukes’ version entirely.

Mr Jukes’ version of events has been sent to SCA. SCA has not countered any aspect of
Mr Jukes’ version, indeed paragraph 13 of the Additional Submissions seems to be
largely consistent with Mr Jukes’ version. Therefore, the investigators are inclined to
accept Mr Jukes’ version of events as being a reasonably likely recording of the facts.

3.2 Conduct of Playing Control Team (match officials) during the match

SCA has asked that the conduct of the Playing Control Team during the Nepal v USA
match on 26 February 2010 be reviewed as part of the investigation. The Playing
Control Team would usually consist of the umpires and a Match Referee. In this case,
there was no dedicated Match Referee. For the purposes of this review, however, we
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will include the conduct of the Tournament Referee, who was present at the ground
during the incident.

The facts having been established to the best extent possible above, the relevant
question is whether the umpires and Tournament Referee acted appropriately and in
accordance with the Playing Conditions (which are attached as Appendix D) in the
circumstances.

The report from the captains of both sides appears to indicate that they were happy
with the performance and conduct of the on-field umpires. These reports are attached
hereto marked E. Indeed, in all but one category both umpires were marked in the ‘A’
category in terms of standards of performance. Mr Jukes has stated that he did not
receive any adverse comments from either team in terms of how the incident in
guestion was handled by the umpires.

Since the umpires’ conduct has been brought into question, Mr Jukes has expressed
strong views as to the performance of the umpires as a whole during the incident in
question. He has stated that, “In my opinion, the umpires acted promptly, called a halt
to the game and led the players to safety when they considered it would be safe”. His
view is that the umpires attempted to complete the match in accordance with the
Playing Conditions and with the full agreement of the team captains, police and
ground authority. He states that all three umpires “...went about their business in a
highly professional manner and (importantly, as a team), with one view — namely to
get the game re-started.”

The evidence of the two on-field umpires, although not independent, also suggests
that that is indeed the case. They both maintain that they were concerned with, firstly,
ensuring the safety of the players and, secondly, ensuring that play was re-started as
soon as it was possible and sensible to do so.

SCA do not appear to be suggesting that the umpires erred in calling the players from
the field, such that this was a breach of Playing Conditions 3.5.1 or 3.6.1. Indeed, in
paragraph 23 of the Additional Submissions, Mr Gaznavi appears to concede that “/t
was in the interests of safety and security of the players and officials that the game
should have been stopped”. In any event, the overwhelming evidence presented from
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various parties — and indeed the video evidence - appears to suggest that it would
have been wholly unsafe not to call the players (and officials) from the field of play at
the time.

SCA’s concerns appear to be that the match officials either:

(a) re-started play erroneously when in fact the game should have been
abandoned;

(b) failed to take into account the ‘surrounding circumstances’ of the match and
the fact that Nepal might benefit from the interruption; or

(c) incorrectly calculated the time lost and/or the reduced number of overs (46),
such that the outcome was unfairly prejudicial to Singapore.

We will deal with each of these in turn.

(a) Re-starting of play

As regards the re-starting of play, Regulation 12.1.3 of the Playing Conditions states
that:

Every effort will be made to complete matches on the scheduled day with any
necessary reduction in overs taking place. Only if the minimum number of overs
necessary to constitute a match cannot be bowled on the scheduled day will the
match be deemed to be abandoned. (emphasis added)

Notwithstanding this regulation, it is common sense that the match officials would
have naturally tried to ensure that the match completed on that day. That would have
been in the best interest of the game, the event and the spectators. Both the umpires
and the Tournament Referee have confirmed independently that they were concerned
with ensuring that play re-started as soon as it was reasonably safe for it to do so. We
have got no reason to disbelieve them or find fault with this approach.

As an aside, it is worth noting that SCA submits at paragraph 24 of the Additional
Submissions that Mr Jukes’ report clearly states that the match ‘...should have been
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treated as abandoned’. We could not find any reference to support this submission in
Mr Jukes’ report. Accordingly, we sought clarification of this point from Mr Gaznavi of
SCA. Mr Gaznavi has interpreted the words in the penultimate paragraph of Mr Jukes’
report (“Bottom line, if | had been aware of this beforehand, | may have come to
entirely different conclusion the previous evening, and the match might not have gone
ahead for safety and security reasons”) in support of SCA’s argument. However, it is
clear to us from reading the report as a whole that Mr Jukes is referring to the final,
and the decision taken the previous evening regarding security plans for the final. Mr
Jukes has since verified this, for the avoidance of doubt.

In addition, SCA’s submission that the match should have been abandoned appears to
be at odds with its submission at paragraph 31 (“We say that there was sufficient time
to complete play and achieve a result without resorting to the Duckworth-Lewis
formula...”).

The decision to resume play was the Tournament Referee’s decision. Regulation 3.6.2
states that:

Where play is suspended under Clause 3.6.1 the decision to abandon or resume
play shall be the responsibility of the ICC Tournament Referee who shall act only
after consultation with the head of ground security and the police.

All things considered, we believe that the Tournament Referee made the correct
decision to try and re-start play as soon as it was reasonably safe to do so. The process
was entirely in keeping with Regulation 3.6.2. Moreover, based on the evidence before
us, the timing of the resumption of play does not appear to have been inappropriate.
The Tournament Referee appears to have re-started the match as soon as reasonably
possible and sensible to do so i.e. once the immediate danger had been removed and
the debris cleared.

(b) ‘Discretion’ of the match officials

SCA suggests in paragraph 25, 26, 30 and 31 of the Additional Submissions that the
officials should not have applied the Duckworth-Lewis formula. SCA suggests that
instead, the officials (the umpires, perhaps together with the Tournament Referee or
Tournament Director) should have taken into account the ‘surrounding circumstances’
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and exercised their discretion more meaningfully in the light of those circumstances,
such that they should not have applied the Duckworth-Lewis formula.

We cannot agree with this submission at all, for two main reasons. Firstly, and most
importantly, such a course of action would have required that the umpires ignored the
relevant Playing Conditions. This argument appears to be based on a misunderstanding
of the nature of the relevant Playing Conditions. Regulations 12.5, 12.4.2(b)(i) and
21.6.1 (outlined below) are prescriptive. If there is a delay or interruption to the
innings of the team batting second, these regulations must apply. There is or was no
room for discretion. The match officials’ primary duty (along with ensuring that it was
safe to play under Regulation 3.5.1) was to follow the Playing Conditions. SCA is
suggesting that the umpires (or the Tournament Referee or Tournament Director or
any other ICC officials) should have ignored the prescriptive Playing Conditions
because the ‘gain to be achieved by the wrongdoer were [sic] not fully appreciated’.
With respect, that cannot be correct.

Secondly, SCA is suggesting that the match officials should have taken into account the
‘surrounding circumstances’, the ‘factual background and the consequences’ and the
unfair advantage that would accrue to the home team in applying their discretion not
to apply the Duckworth-Lewis formula. For this to happen, the match officials would
have had to be aware of a whole host of factors, including but not limited to the
outcome of the Singapore v Jersey match, the NRR of Singapore, the different
permutations of time and scores and their independent and collective effect on both
the NRR of Nepal and USA and the number of overs to be deducted before the re-start,
and the different Duckworth-Lewis permutations which would determine the ‘Par
Score’. This was neither realistic nor appropriate in the difficult circumstances. In our
view, as mentioned above, the match officials should have been concerned with only
two things at the time: one, ensuring that the security threat was properly managed so
that players and officials were safe and the match could be re-started as soon as
reasonably possible and two, ensuring that the Playing Conditions were complied with.
Both the on-field umpires have confirmed independently that this was indeed their
approach. The evidence also appears to suggest they correctly applied their minds to
these immediate concerns.
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In addition, in principle we do not agree with SCA’s suggestion that one should not
apply the Duckworth-Lewis formula in certain circumstances because it might have an
unfair advantage to one team.

(c) Calculation of time lost and reduction of overs

As regards (c) above, namely the calculation of the period of interruption/time lost
and/or the number of overs to be reduced, this is a decision which was required to be
taken by the umpires in accordance with the relevant Playing Conditions.

Playing Condition 12.5, relating to extra time, states that:

In all matches where the start of play is delayed or play is suspended, the
scheduled hours of play shall be extended up to a maximum of 30 minutes.

In other words, there will be no loss of overs for any period of delay or suspension up
to 30 minutes.

According to the umpires and the Tournament Director, the actual time lost by virtue
of the interruption in this game was 48 minutes. 18 of those minutes therefore had to
be taken into account for the purposes of calculating the loss of overs.

According to the umpires and the Tournament Director, the calculation of the loss of
overs attributed to the 18 minutes of interruption was calculated in accordance with
Playing Condition 12.4.2(b)(i) (Delay or Interruption to the innings for the Team Batting
Second). That Playing Condition states that:

When playing time has been lost and, as a result, it is not possible for the team
batting second to have the opportunity of receiving its allocated, or revised
allocation of overs in the playing time available, the number of overs shall be
reduced at a rate of 14.28 overs per hour, which is inclusive of the provision of
drinks intervals, in respect of the lost playing time. Should the calculations
result in a fraction of an over the fraction shall be ignored.

When making the relevant calculation, the umpires divided 18 minutes by 14.28/60,
arriving at a total of 4.28 overs, or, ignoring the fraction as required above, 4 overs.
This meant that the number of overs to be faced by USA was decreased by 4 overs
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resulting in the number of overs being 46. Based on the facts, this calculation was
done correctly. This information was then provided to the Duckworth-Lewis manager
appointed for the event, so that he could calculate the required ‘Par Score’ in
accordance with the Duckworth-Lewis formula (see paragraph 3.3 below).

It is the view of the investigators that the members of the Playing Control Team
(including the Tournament Referee) correctly applied their minds to the Playing
Conditions and the facts when arriving at their decision to (a) suspend play (b) re-start
the game when it was safe to do so (c) reduce the number of overs as appropriate and
(d) apply the Duckworth-Lewis formula in setting the ‘Par Score’. There is no evidence
to suggest that the relevant officials either failed to act in accordance with the Playing
Conditions during the match in question or failed to act appropriately in the
circumstances.

At this juncture, it is necessary to examine the related complaints set out in
paragraphs 38-40 of the Additional Submissions.

In paragraph 38, SCA maintains that all the decisions stated therein should have been
made by the umpires and not the ICC officials/ETC/Playing Control Team. This is not
correct, since the relevant Playing Conditions referred to above specify, in each case,
who is required to make the relevant decision. Following our analysis above, we have
concluded that the correct officials made the decisions in question (the umpires made
the decision to suspend play and leave the field, the Tournament Referee made the
decision to resume play, the umpires made the decision to deduct the 4 overs and,
once he had received that information, the Duckworth-Lewis manager appointed for
the event then produced the revised target). Moreover, that they made those
decisions in keeping with the relevant Playing Conditions.

As regards paragraph 39 of the Additional Submissions, we respectfully disagree with
the interpretation of the ETC’s letter of response to the Protest Letter. In paragraph 2
of that letter, Mr Faichney is not saying that the ETC made the decisions at all. It is
clear from paragraph 2 of the letter that he is merely referring to the Playing
Conditions upon which the decisions of the Playing Control Team were made.

As regards SCA’s contention in paragraph 40 of the Additional Submissions, we must
again respectfully disagree with that contention. The first line of the Playing
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Conditions issued for the event state that the Laws of Cricket are to apply subject to
the variations contained in the Playing Conditions in question. Regulations 3.5 and 3.6
of the Playing Conditions for the event also make that expressly clear.

Finally, as an aside, it should be noted that, even if it can be shown that the match
officials erred in making their decisions at the time, it is highly questionable whether
the decisions of those officials can be appealed against or overturned at a later point
in time. The principle of sanctity of officials’ decisions taken during a match is a
principle which is well established in law (see generally A3.16 and A7.80 to A7.86 of
Sport: Law and Practice by Taylor and Lewis, Second Edition and the relevant
jurisprudence in this regard, as well as the ‘Conclusions’ in paragraph 4 below). The
well-established jurisprudence provides that, unless otherwise provided in the
governing body’s rules and regulations, a decision of an official — and possibly the
consequences of that decision - can only be challenged and overturned by a judicial or
adjudicatory body where the claimant can show some sort of bias, fraud or corruption.

In this regard, and insofar as it may be relevant to the conduct of the umpires and
Tournament Referee, SCA’s apparent concern that there were ‘too many co-
incidences’ which, taken altogether, indicate that there may have been some element
of collusion in order to concoct a result, is dealt with under paragraph 3.5 below.

3.2 Conduct of the Event Technical Committee

SCA has asked the investigators to examine the conduct of the Event Technical
Committee (ETC) in this matter.

The ETC established for this event included three people, namely Tournament Director
Andrew Faichney (Chairman), Tournament Referee David Jukes and CAN
representative Pawan Kumar Agrawal.

At the pre-event briefing, a copy of the Tournament Handbook was handed out to
each team manager and team captain. The Tournament Handbook contained a one-
page summary of the members, jurisdiction and operations of the ETC. According to
Mr Faichney, he drew attention to the one-page summary during the briefing by
noting that the first paragraph of the summary erroneously referred to a Division 7
tournament when in fact it should have been Division 5. He also drew attention to the

11
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fact that a full copy of the terms of reference for the ETC was available upon request.
No one requested a copy of these during the event.

Mr Faichney has stated that after the match he was aware that the NRR differential
between Singapore and Nepal was extremely close. For this reason, he chose not to
immediately publish the official tournament table, including NRR, on the ICC website
or issue a press release in this regard until he had had another opportunity to ‘triple
check’ the results and calculations back at the hotel. He notes that while he had not
published the tournament table officially, the information became available on
CricketEurope and Crincinfo websites fairly swiftly.

He returned to the hotel and once again confirmed the NRR calculations and final table
standings, in his capacity as Tournament Director. In that same capacity he then went
to the hotel lobby to post the tournament table on the board that had been
established for official event-related communications. Mr Faichney recalls that whilst
in the lobby he was approached by Mr Mulewa (CEO of Singapore Cricket Association)
and Mr Atapattu (Singapore Coach). They submitted the Protest Letter to him (on
behalf of the team manager), apparently in Mr Faichney’s capacity as Chairman of the
ETC.

Mr Faichney says that on receipt of the Protest Letter he attempted to contact the
other members of the ETC. He could not immediately get in contact with Mr Agrawal
as he was already at an official tournament dinner. Mr Faichney says that he and Mr
Jukes were also expected at that dinner but delayed their arrival so that they could
consider the contents of the Protest Letter. They apparently discussed the contents of
the letter and then went to the dinner. At the dinner they took Mr Agrawal aside. Mr
Agrawal was given time to read the letter and formulate his thoughts. According to Mr
Faichney the three of them then considered the contents of the Protest Letter
together. Having reached certain conclusions, the members of the ETC then
disbanded. Mr Faichney went to his hotel room after dinner and formulated a
response to the Protest Letter on the basis as discussed with his colleagues on the ETC.
He completed the response at around midnight. He apparently tried to call the
Singapore Team Manager, Mr Singh, on his mobile number to provide him with the
response to the protest but was unable to reach him. According to Mr Faichney he met
with Mr Singh the first thing the next morning, at approximately 06h30, and handed
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him the ETC's written response. He also met Mr Atapattu in the lobby shortly
thereafter and advised him of the outcome of the protest.

This is the evidence of Mr Faichney and we have not received any evidence from any
third party which contradicts this evidence. Mr Jukes’ evidence also corroborates the
evidence of Mr Faichney. Therefore, the investigators are inclined to accept Mr
Faichney’s version as being a reasonably likely recording of the facts.

That being the case, the next question is whether the ETC acted appropriately and in
accordance with the terms of reference which govern their appointment and conduct.

The first question to be decided is whether or not the ETC had jurisdiction to entertain
the complaints listed in the Protest Letter.

Given that the complaints centred on the interpretation and application of the Playing
Conditions, it would appear that under Regulation 2.2(b) of the Terms of Reference the
ETC had jurisdiction to consider the complaints. The Protest Letter does touch upon
the crowd disturbance, which is essentially a security-related issue and an issue which
is expressly beyond the jurisdiction of the ETC, however the ETC chose not to make any
findings in relation to this issue in any event so it is not an issue.

The second question is whether or not the ETC acted procedurally correctly and in
accordance with the Terms of Reference.

As regards the meeting of the ETC on the evening of 26 February 2010 at the dinner, it
appears that a quorum had been correctly established. The timing and location of the
meeting, while not ideal, was at the discretion of the Chairman (in accordance with
Regulation 3.2 of the Terms of Reference) and he considered that it was appropriate to
discuss the matter at the dinner due to the urgency of the matter (a final was to be
played the very next day between Nepal and USA). Indeed, the investigators believe
that it was entirely appropriate that he did so, particularly given that it was necessary
for the Tournament Director to still meet up with the relevant security officers to
ensure that security arrangements for the match taking place the following day were
in place.

The key issue is whether the ETC applied their collective minds to the matter and
complied generally with the rules of natural justice in reaching their decision.

13



miccC

Great Sport Great Spirit

The rules of natural justice did not require that there be a hearing to entertain and
consider the complaints in the Protest Letter. Indeed, this was a situation where
complaints were lodged with the ETC as opposed to a situation where a sanction had
been applied against a player or team, such that such a hearing might have been
reasonable or necessary. SCA had an opportunity to put forward their complaint. The
ETC met and considered the matter as soon as reasonably possible. The evidence from
Mr Faichney and Mr Jukes, which stands uncontroverted, appears to indicate that the
members of the ETC applied their minds to the matter. And the Chairman of the ETC
provided a written response with reasons on behalf of the ETC as soon as he was able
to. Accordingly, the investigators are of the view that the rules of natural justice
appear to have been complied with.

In paragraphs 41-45 of the Additional Submissions, SCA contend that all decisions of
the ETC must be ‘set aside’ for the reason that the ETC included a person who was a
representative of the Cricket Association of Nepal. They do not aver that there was any
actual conflict (and declined to submit any evidence in this regard) but suggest that
‘apparent conflict’ would be sufficient to argue successfully that all decisions of the
ETC must be ‘set aside’.

In our view, it would only be open to SCA to argue that any decisions of the ETC should
be set aside if there was obvious evidence of bias exercised in the decision making
process (see generally A3.16 and A7.80 to A7.86 of Sport: Law and Practice by Taylor
and Lewis, Second Edition and the general grounds of review for decisions of sports
governing bodies). We have not seen any evidence to suggest such bias existed, nor
has SCA argued as such. According to Mr Faichney, the decisions of the ETC as outlined
in the response of the ETC were made unanimously. Moreover, the decisions of the
ETC concerned the primary question of whether or not the decisions and actions that
were taken by the Playing Control Team were consistent with the Playing Conditions
governing the event. In our view, the decisions made in the ETC letter of response
were, with the exception of paragraph 5 of that letter, entirely correct. This in itself
would suggest that there was no evidence of bias on the part of the ETC or any one of
its members in particular.

It is important to note that SCA had a right of appeal against the decision of the ETC.
This right of appeal was set out in both the terms of reference of the ETC as well as the
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one page summary contained in the Tournament Handbook and provided to every
team manager. SCA never exercised that right of appeal. In short, if SCA felt that the
ETC had not acted appropriately in reaching their decision, for whatever reason, they
should have appealed against that decision. The fact that the issue of conflict has been
raised for the first time some six weeks after the event suggests that this is an
afterthought on the part of SCA. If they genuinely felt that there was an element of
bias on the part of members of the ETC such that it had a material effect on the
decisions of the ETC they should have appealed against those decisions on that basis.

Nevertheless, we are of the view that, based on the evidence before us, the ETC acted
appropriately and in accordance with sound and proper procedure in entertaining and
considering the Protest Letter and responding to it.

333 Computation of NRR and the argument of

NRR calculations

We have already provided our views in respect of the deduction of the 4 overs from 50
to 46. As previously mentioned, this appears to have been correctly calculated in
accordance with Playing Conditions 12.5 and 12.4.2(b)(i). We do not agree with the
views of SCA as put forward in the Protest Letter in this regard.

Once it was clear that 4 overs needed to be deducted, according to both the umpires
and Mr Faichney this information was given to the Duckworth-Lewis manager at the
ground, so that he could calculate the Duckworth-Lewis ‘Par Score’. This is consistent
with Playing Condition 21.6.1, which states that:

If, due to suspension of play after the start of the match, the number of
overs in the innings of either team has to be revised to a lesser number
than originally allotted (minimum of 20 overs), then a revised target
score (to win) should be set for the number of overs which the team
batting second will have the opportunity of facing. This revised target is
to be calculated using the current Duckworth/Lewis method. The target
set will always be a whole number and one run less will constitute a Tie.
(refer Duckworth/Lewis regulations)

15
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The revised total was set at 156, this being the ‘Par Score’. In other words, USA had to
score 157 runs to win the game in 46 overs.

The umpires briefed the captains that the match would re-start at 16h20 and provided
them with the revised total. The game re-commenced at this time and USA achieved
159 runs at 33.3 overs.

Inasmuch as SCA have called into question the calculation of the ‘Par Score’ in the
Protest Letter, it is necessary for the investigators to examine the calculation of this
score.

At the outset, it is worth mentioning that no one appears to have called into question
the actual scores on which the Duckworth-Lewis calculations were based. So we do not
propose to deliberate on that issue. In any event, there is no evidence to suggest that
the scores on which the calculations were based were incorrect.

We have examined the Duckworth-Lewis calculations and believe that they are
correct. We deemed it prudent to go further and refer the matter to an external
expert, Mr Frank Duckworth (of Duckworth-Lewis), to verify our own calculations. Mr
Duckworth verified these calculations, concluding in his report as follows:

“I am able to confirm that, based on the stoppage details reported, the revised target
of 157 from 46 overs was correct.”

SCA have argued that the Duckworth-Lewis formula is for the purposes of recalculating
targets when the influence is beyond the control of the teams e.g. rain, fog, fire etc.
They argue that a pitch invasion is an act not in the same category as these.

We are not persuaded by this argument, for a number of reasons. Firstly, and most
importantly, Regulation 21.6.1 appears, on the face of it, to deal with the interruption
or suspension of play in general. It does not differentiate as to how that suspension or
interruption came about. Secondly, if SCA is correct, there would be a lacuna in the
regulations because there would be no express formula to apply in cases where there
was a pitch invasion. The regulations do not provide for a separate formula or policy to
be applied in the event of a pitch invasion which interrupts a match. Therefore, the
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obvious intention of the drafters of the regulations (insofar as this even needs to be
examined) was that it should apply to all manners of suspension or interruption. It
might be that, in future, the regulations might be amended to make special provision
for such circumstances, but at present we are confident that the position under the
regulations is clear: Regulation 21.6.1 should apply to all occasions where there has
been a suspension or interruption of play. Thirdly, according to the cricket operations
department, this is how the regulation has been consistently applied over time.

The match having been completed, it was necessary for the NRR to be verified and
inserted into the table so that the final standings of the teams could be completed.

According to Mr Faichney, given that the match was won by the USA using the
Duckworth-Lewis method, the NRR for the teams was calculated in accordance with
Playing Condition 21.9.4. The relevant portions of this regulation are set out below:

A team’s net run rate is calculated by deducting from the average runs per over
scored by that team throughout the competition, the average runs per over scored
against that team throughout the competition.

...Only those matches where results are achieved will count for the purpose of net
run rate calculations. Where a match is abandoned, but a result is achieved under
Duckworth/Lewis, for net run rate purposes Team 1 will be accredited with Team
2’s Par Score on abandonment off the same number of overs faced by Team 2.
Where a match is concluded but with Duckworth/Lewis having been applied at an
earlier point in the match, Team 1 will be accredited with 1 run less than the final
target score for Team 2 off the total number of overs allocated to Team 2 to reach
the target. (emphasis added)

SCA contends that the NRR was calculated incorrectly, as set out in the Protest Letter.
In the ETC’s reply to the Protest Letter, Mr Faichney explains on behalf of the ETC why
the contentions of SCA are incorrect. He states (at para 3 of his letter):

The Net Run Rate of the tournament was calculated in accordance with 21.9.4 [of
the Playing Conditions]. In your letter you highlighted the specific points relating to
D/L calculation but for the avoidance of doubt | have re-typed below (with the
emphasis and detail included):

17



miccC

Great Sport Great Spirit
..Where a match is concluded but with

Duckworth/Lewis having been applied at an earlier point in the match, Team 1
(Nepal) will be accredited with 1 run less than the final target score (157-
1=156) for Team 2 (USA — 157) off the total number of overs allocated to
Team 2 (USA — 46 overs) to reach the target.

The NRR for the tournament was independently calculated by four sources all
which agreed with the published NRR.

We have examined the Playing Condition and the calculation of the final NRR totals.
We believe that Mr Faichney’s analysis is correct. However, we again took the matter
further and referred the matter for an expert opinion to Mr David Kendix, leading
cricket statistician and member of the ICC Cricket Committee. Mr Kendix has indicated
that he agrees with the final NRR calculations for all of USA, Nepal and Singapore.

Accordingly, we are of the view that the Tournament Director and the ETC did not act
inappropriately in calculating the final NRR totals.

It is worth mentioning again, at this juncture, that SCA had a right of appeal against the
decision of the ETC in this regard. However, they chose not to exercise this right of

appeal at the time.

‘Unfair advantage’

The second half of SCA’s contentions, as set out in the Protest Letter, relate to the
guestion of ‘unfair advantage’.

In particular, SCA has argued that the Nepal team benefitted unfairly from the crowd
disturbance in the match. In the Protest Letter SCA says:

The home team has the duty to ensure that the crowd does not interrupt a
match. In the Nepal v USA match, the home team were staring defeat in the fact
[sic] with USA on 150-5 in 32 (or 33 overs; we need to check this) and needing to
score the remaining 13 runs in some 5 overs to edge out Nepal from the
tournament. The crowd prevented the match from progressing and the result
was that Nepal appeared to benefit form [sic] its own transgression.



miccC

Great Sport Great Spirit

Clearly, this is unfair and not in the spirit of the game. Why should a home team
benefit from its own inability to control the crowd?

In the Additional Submissions, SCA makes essentially the same argument, namely that
the crowd trouble was caused by the home crowd and that since the home team failed
to prevent the interruption it should not be entitled to benefit from that interruption.

This is a complex issue which requires further consideration.

The first issue to determine is a question of fact: whether or not the Nepalese
members of the crowd caused the disturbance in question.

Having seen video footage of the incident, we believe that it would be appropriate and
reasonable to conclude that the Nepalese supporters caused the disturbance in
question. The vast majority of spectators at the ground were supporters of the home
team. Indeed, those who were at the ground all share the view that there were very
few USA spectators at the ground at all (the video evidence also supports this).

Without going into the psychological determinants of crowd behavior, which is a
complex subject in itself, it is not clear whether these members of the crowd disrupted
the match with the intention of ensuring, or attempting to ensure, that USA won the
match, such that Nepal would qualify for the final and World Cricket League Division 4.
We are not persuaded that the crowd necessarily instigated a disturbance such that
they might ensure, or attempt to ensure, that the match would be suspended, Nepal
would finish second on the table and be promoted to Division 4.

The evidence appears to suggest that the incident began when a small number of
supporters threw plastic bottles onto the ground when departing the ground. In other
words, it appears that they had given up on their team and were throwing the bottles
out of frustration or disgust. The police moved in to deal with the culprits and that
appears to have caused the throwing of bottles and other objects at the police,
initially, and then more arbitrarily perhaps onto the field of play. It is clear that the
incident got out of hand quickly. But we don’t believe the evidence suggests
conclusively (or on a balance of probabilities, for that matter) that the intention of the
culprits was to interrupt the match necessarily, such that this might affect the final
standings and ensure Nepal qualified.
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Furthermore, we believe that imputing the culprits with the required level of
intelligence to work out the different permutations would probably be giving them too
much credit. It is of course possible that some of them would have been aware of the
permutations and deliberately acted to disrupt the match with a particular outcome in
mind, but it is unlikely in our view that the majority of the culprits would have (a) been
aware of all the permutations or (b) acted with ‘one mind’, so to speak, to try and
engineer a particular set of circumstances.

Even if we were able to conclude that the Nepalese supporters did disrupt the match
with deliberate intent, is it necessarily correct to say that the home team has a duty to
ensure that the crowd does not interrupt a match or that a home team should not
benefit from ‘its own inability to control the crowd’?

As regards the first question, we do not believe that there is a duty on the home team
to ensure the crowd does not interrupt a match. There is a general duty of care on the
part of the organizer of the event (in this case, Cricket Association of Nepal) to ensure
that spectators, players and officials play in a venue which is sufficiently safe and
secure. And there is probably even a duty on the part of CAN to ensure that, if a crowd
disturbance takes place, they have adequate and suitably trained personnel to take
reasonable steps to manage that crowd disturbance. However, it is not correct to say
that there is a duty on the Nepal team (or CAN for that matter) to ensure that the
crowd does not interrupt a match. Crowd interruptions occur all the time, for a
number of reasons e.g. a spectator in front of a sightscreen, an altercation amongst
supporters, plastic bottles being thrown onto the field etc. They are accepted as an
unfortunate part of the game. The relevant duty is the duty on the part of the
organizer to take reasonable steps to remove or minimize the extent of that
interruption.

As regards the second question, the framing of the question (in the Protest Letter)
appears to suggest that since the Nepal team could not control the crowd they should
not benefit from their inability to do so. This in turn suggests again that it was the duty
of the Nepal team itself to control the crowd, a contention we have dismissed.

At best, SCA could argue theoretically that CAN should not benefit from their inability
to control the crowd. The next question would then be whether one ought to
distinguish between the Nepal team, which was promoted to Division 4 (ostensibly at
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the expense of Singapore) and their association, CAN. There is certainly room for
arguing that a team is not necessarily the same thing as their national association and
that the latter is far broader than the former. However, we do not believe that it is
necessarily to go into this debate in this report.

The above aside, the primary question is this: even if SCA can successfully argue that
the Nepal team or CAN benefitted unfairly from their own inability to control the
crowd, does that legally entitle SCA to a remedy and, if so, what should that remedy
be?

The critical issue in relation to the above must be the relevant rules and regulations
governing the match in question.

We have gone through the Playing Conditions which govern the tournament and we
cannot find any specific provision which provides SCA with a remedy based on grounds
of ‘fairness’ arising from the facts and issues in question®. Indeed, if such a provision
did exist, we would have expected SCA to argue as such and point to that provision.
But SCA has not done so, either in the Protest Letter or by way of an appeal to the
decision of the ETC or in the Additional Submissions.

SCA is left to argue that, notwithstanding the fact that the relevant rules and
regulations do not provide a remedy to it, there is another (general) basis in law or
equity which would provide them with a remedy in the circumstances. As regards the
substance of that remedy, SCA appears to be arguing in its Additional Submissions that
this remedy should be promotion to Division 4.

As regards a general basis in law which might provide SCA with a remedy of promotion
(such that, as SCA argues in paragraph 15 of the Additional Submissions, ‘justice
demands’ it), we have considered general principles of law as they might apply to the
event and the conduct of a sports governing body such as the ICC (assuming that the
ETC is acting as a representative committee of the ICC, the event organizer). These are

L FIFA has specific regulations in its Disciplinary Code which enable FIFA to impose a fine on a club or
association for spectator misconduct. In extreme cases, further sanctions may be imposed which may
include (a) playing a match without spectators (b) playing a match on neutral territory (c) a ban on
playing within a certain stadium (d) annulment of a result of a match (e) defeat by forfeit (f) deduction
of points or (g) demotion of a league or division. However, ICC does not have any such regulations.
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set out in detail in Chapters A3 and A4 of the leading sports law textbook Sport: Law
and Practice by Taylor and Lewis, second edition.

At the outset it is important to note that, as a general principle, the courts are
generally very reluctant to intervene in relation to, or challenge, the conduct of a
sports governing body. However, a complainant may in certain circumstances rely on a
rule of law or jurisprudence to challenge such conduct.

Broadly, a sports governing body cannot exercise its regulatory functions in a way:

9 That is in fact outside its powers as set out in its rule and regulations, or
contrary to the general law; or

9 Thatis procedurally unfair or contrary to natural justice; or

9 That takes into account irrelevant considerations or fails to take into account
relevant considerations; or

9 That has no factual basis; or

9 Thatis contrary to a legitimate expectation; or

9 Thatis unreasonable in the sense of irrational, perverse, arbitrary or capricious.

The onus falls squarely on the party making the allegations of irregular functionality to
argue and prove that (a) the sports governing body acted ‘unlawfully’ as such and (b)
that it should interfere in the decision making authority of that sports governing body.

Having considered the relevant authorities (including the case of Gray v Thames Trains
Ltd and Another referred to by SCA) we do not believe that there is any general rule of
law or jurisprudence which would entitle SCA to a remedy such as the one which they
appear to be seeking. Morever, we believe that a court or another adjudicatory body
would not intervene where the evidence suggests that the governing body followed its
own rules and regulations (such as the Playing Conditions and ETC terms of reference)
appropriately when arriving at the decisions in question.

As a matter of equity, it is of course open to SCA to argue that ICC, as the international
sports governing body, can and should take a unilateral decision to promote Singapore
to Division 4 on grounds of fairness.
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At this stage, we would like to note that we are extremely sympathetic to SCA’s
position. On our analysis, we agree that once Singapore had beaten Jersey in 26 overs
earlier the same day, whatever the outcome of a fully-fledged 50-over match between
USA and Nepal, Singapore would finish in second position at worst and progress to
Division 4.

However, we disagree that there were only 3 possible scenarios — clearly, there were
other possible scenarios - such as an interruption - which theoretically could have been
caused by a number of reasons beyond the control of Singapore, such that it is
incorrect to say that Singapore were ‘guaranteed’ second place). In fact on the
evidence we have seen, once play resumed Singapore could still have obtained second
place if USA had finished off the remaining runs just two balls quicker, as this would
have taken Singapore above Nepal on the NRR.

Hence strictly speaking it is not correct to say, as SCA does at paragraph 47 of the
Additional Submissions, that the crowd incident was solely responsible for Singapore’s
failure to finish second. Obviously it was a major factor. So much so that if there was
no interruption such that a full 50-over game was indeed completed, then Singapore
would have been promoted to Division 4. But it is fair to say that, once the incident
had occurred, there were a great number of other variables which contributed to the
ultimate outcome, including the length of the interruption, the time of the re-start, the
USA scoring rate etc. Indeed, the ultimate NRR totals obtained at the end of the
tournament arose out of events which took place throughout the week’s cricketing
contests.

There is no doubt that it was extremely unfortunate for Singapore that there was an
interruption in play. The interruption itself was critical for Singapore. And we can
understand the frustration on the part of Singapore when one considers that the
evidence suggests this interruption was indeed caused by the Nepalese crowd.

However, for the ICC to take a decision to simply promote Singapore to Division 4 on

grounds of ‘fairness’ (as opposed to a regulation, rule of law or jurisprudence) would
arguably be a decision which would be problematic.
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As we see it, such a decision would give rise to two problems at the outset.

First, since there is nothing in ICC’s regulations providing SCA with this sort of remedy
or outcome, ICC would arguably be amending or supplementing its rules and
regulations retrospectively to suit Singapore. And there is case law before the Court of
Arbitration for Sport which decrees that a sports governing body should not introduce
a rule affecting a competition after the competition has started (see AEK Athens v
UEFA, CAS 98/200 discussed at A7.87 of Sport: Law and Practice by Taylor and Lewis,
Second Edition), suggesting that such a course of action may be open to attack.

Secondly, ICC would be creating a precedent which is likely to (a) open the door to
further such requests in future and (b) subject ICC to various arguments about the

‘unfairness’ of promotion/relegation/results on the part of Members in future.

What is or is not ‘unfair’ in a given situation is inevitably a subjective enquiry. This in
itself raises a number of questions:

When does ‘unfairness’ start or end?

Whose standards of ‘unfairness’ should be adopted and in what circumstances?

What grounds should be considered?

Should there be different levels of unfairness which give rise to different outcomes or
one single threshold of unfairness which, if reached, provides for a particular

outcome?

In our view, ICC should not open this door, since it is likely to be impossible to shut and
lead down a difficult and uncomfortable path.

3.4 Alleged breaches of security policy on the part of Cricket Association of Nepal
(CAN)

The Tournament Referee filed two separate notices of an alleged ‘Security and Safety
Breach’ with ICC shortly after the match. The ICC considered these alleged breaches in
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the light of its security-related regulations and policies and its regulations relating to
disciplinary process. Rather than refer the matter to an independent Code of Conduct
Commissioner for further investigation, following further discussions between ICC,
CAN and SCA, it was agreed that:

(a) ICC would provide a written warning to CAN stating that:

(i) the fact that it was possible for spectators to obtain, and throw, a
significant amount of rubble (in the form of stones and pieces of brick)
from within the venue onto the field of play; and

(ii) the fact that, according to the match referee, the additional safety
measures agreed to be implemented for the match on the following day
of 27 February 2010 were not fully implemented by the agreed time of
08h30 the next day but only by 11h30

is unacceptable and not in the best interests of cricket;

(b) CAN be required to fix that part of the wall from which the rubble appears to
have emanated as soon as possible; and

(c) No international cricket will take place at the venue in question until such time
as the wall is fixed and the rubble removed, and an inspection is held by ICC to
confirm that this has taken place.

This letter has since been provided to CAN by ICC.

CAN has, in turn, since notified ICC that the wall in question has been repaired (and

other repairs are being carried out). An ICC representative will be visiting the ground in

May to confirm that the necessary repairs have been effected to a reasonable

standard.

3.5 Allegations of possible corruption in the match

SCA has intimated that there were ‘too many co-incidences’ which gave rise to such an
unusual and unfortunate outcome. Such co-incidences have given rise to a sense of
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suspicion on the part of SCA as regards the outcome, such that SCA are concerned that
foul play was at hand.

These intimations are significant for at least two reasons.

Firstly, these are serious intimations which are far-reaching in nature, for the game,
the players, the officials and ICC alike. Secondly, corruption is one ground which, on
the face of it, may theoretically give rise to a remedy on the part of SCA, inasmuch as
there is some legal precedent to show that actions or decisions of sports governing
bodies (including those of match officials or an ETC acting on behalf of a governing
body) may be subject to challenge on grounds of corruption in certain circumstances.

Having regard to the significance of these intimations, we asked the ICC’s specialist
anti-corruption and security unit, ACSU, to investigate the match in question. The
ACSU includes a team of investigators with unique and vast experience in the
investigation of corruption in sport, particularly cricket. ACSU is party to sensitive and
important information that is fed into the unit through a number of confidential
sources around the world.

Having investigated the match and incident in question, ACSU have advised that, in
their opinion, there is no evidence to suggest that there was an element of corruption
present such that the outcome of the match was engineered deliberately to produce a
certain result (Singapore not being promoted to Division 4).

ACSU investigations aside, on a balance of probabilities this would seem to be a
reasonable finding.

Theoretically, given the variables in this case, for such an incident to be engineered
there would arguably need to be collusion between a large number of people in the
crowd (who initiated the incident), the umpires (who decided to vacate the field and
calculated the number of overs to be deducted), the Tournament Referee (who
decided when play would resume), and the players (who determined the rate and
circumstances of scoring on the field of play).
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While this is not impossible, we believe that it is so unlikely that it is entirely
improbable. And the fact that one of the umpires was from Singapore makes it even
more improbable.

It is perhaps noteworthy that SCA has not made any submissions or provided any
evidence in support of these intimations, either by way of appeal to the ETC decision
or in the Protest Letter or Additional Submissions.

4.

Conclusions

In conclusion, based on our investigations, we are of the view that:

(a)

(b)

(c)
(d)
(e)

(f)

There is no evidence to suggest that the match officials (including the
Tournament Referee) failed to act appropriately or in accordance with the
relevant Playing Conditions during the match in question;

There is no evidence to suggest that the ETC failed to act appropriately or in
accordance with the ETC Terms of Reference;

There is no evidence to suggest that the NRR was incorrectly calculated;

There is no evidence of possible corruption in relation to the match in question;
As regards the issue of ‘unfair advantage’, there is no ICC regulation, general
rule of law or jurisprudence which provides SCA with any remedy, including a
right of promotion to Division 4;

On grounds of equity or ‘fairness’, while SCA may rightfully feel aggrieved at
the outcome (particularly since the evidence appears to suggest that the home
crowd caused the disruption), promoting Singapore to Division 4 based on such

grounds would, in our opinion, be problematic since (at the very least) it would:

i) Be taking an action for which there is no provision in the current ICC
regulations; and

ii) Create an uncomfortable precedent which is likely to (a) open the door
to further such requests in future and (b) subject ICC to various
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arguments about the ‘unfairness’ of

promotion/relegation/results on the part of Members in future.
By way of recommendations, we would suggest that:

(8) further consideration be given to inserting into the new Minimum Standards
for Safety and Security (currently being drafted) provision for various sanctions
against a host nation where it can be demonstrated that (i) a home crowd
interrupted a match or, alternatively, (ii) a home crowd interrupted a match
such that the home team benefitted; and

(h) to avoid allegations of conflict of interest, further consideration be given to
providing in the ETC terms of reference for the replacement of an ETC member
where adjudication is required on issues affecting that member’s affiliated
team.

These are our findings and recommendations.

Yours sincerely

David Becker David Richardson
Head of Legal General Manager — Cricket
Ravi Sawani

General Manager — ACSU

cc David Morgan, ICC President
Ashraful Haqg, Chief Executive, ACC



